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Date of Meeting: January 16-17, 1959

Date of Memo: Jamuary 8, 1959

Memorandum No. 5

Subject: Study #32 - Arbitration

Pleage bring with you to the meeting Mr. Kagel's Arbitration study
and your copy of the proposed mimutes for the November meeting which I
prepared (the document which contains the proposed outline for a revision
of Mr. Kagel's study).

I enclose copies of an exchange of correspondence between Mr. Stanton
and me following the December meeting.

T recommend that we devote enough time to this matter at the January
meeting to reach s firm decision as to how we will proceed. I suggest that
our considerstion of the metter take the form of a detailed anglysis and
discussion of the first several statutory provisions proposed by Mr. Kagel.
Only when we have done this, it seems to me, will the Commission be in &
sufficiently informed position, both as to the complexity of the policy and
drafting problems presented and the adeguacy of Mr. Kagel's study to provide
the informstion which the Commission needs to solve those problems, to be

able intelligently to plan our future course of sction.

Respectfully submitted,

John R. McDonough, Jr.
Executive Secretary
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December 22, 1958

John K. McDonough, Jr., Esg.
Executive Secretary

Law Revision Commission
School of Law

Stanford, California

Re: Arbitration Statute

Dear John:

This will answer your letter to me of December 18,
1958 on the above subject.

I must admit that my first reaction is one of dismay.
In my opinion there are several very important points left
unanswered by the Uniform Arbitration-Act and not adequately
covered by our present research study, among which are the
following:

1. Should oral contracts for arbitration be enforce-
able and if so should any special procedure be
established for such enforcement?

2. Should the Arbitration Act extend to appraisals
or evaluations and if so are any special pro-
visions required for such proceedings?

3, Should the Arbitration Act extend to proceedings
for the enforcement of the arbitration of con-
troversies relating to the amendment or modifica-
tion of agreements as distinguished from contro-
versies as to the interpretation, application or
enforcement of already existing agreements, and if
so what special provisions should be applicable
to such controversies?

Since I have some familiarity with this field, I
sense that these problems exist but I do not have the informa-
tion, and do not have time to engage in the research, necessary
to answer them intelligently. If California is to be a leader
in this field, as distinguished from "run-of-the-mill," these
matters should be thoroughly researched, with a complete study
of the statutes of other states, the very considerable number
of judicial decisions in the field and the many texts that have
been written on the subject, The distinctions between commercial
arbitration and labor arbitration should be defined and evaluated
and a determination reached as to whether a single statute is
adequate or whether two statutes are required.

Speaking from my personal standpoint, I could not reach
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an informed judgment as to whether California should adopt the
Uniform Arbitration Act until these very important questions are
thoroughly explored. My own view is that once a subject matter
has been referred to the Commission for study, it should make
a_complets and thorough report on that subject, unless specific-
ally identified policy considerations lead it to the conclusion
that some other existing agency is better equipped o do the

job or that the matter is of such little consequence that the
Commission should concentrate on more significant matters. I
do not feel that either of these exceptions exists in the case
of the Arbitration Statute.

Under no circumstances, in my opinion, should we accept
half a loaf because of difficulties with our procedures. I
think we should hammer again at the problem of obtaining the |
type of study we need to do our job, and that we should proceed :
without concern as to personal feelings or sensitivity in the
matter. I reiterate my Sersonal belief that we should lav the
cards on the table with Sam Kagel and find out whether he is in
a position to produce the very substantial research study I have
outlined above,

I am quite ready to undertake such an assignment if it
is given to me,

I agree that this matter should not be resolved without
full discussion by the Commission and that we should not
communicate further with Mr. Kagel until after such discussion.
I assume, therefore, that the matter will be on the agenda for a
full review at the January meeting. So that my views may be
considered prior to the meeting I suggest that a copy of this
letter be sent to each Commissioner.

Yours very truly;

S/ Tom

THOMAS E. STANTON, JR.
TES:hk
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December 18, 1958

Mr. Thomas E. Stanton, Jr.
Chairman

Celifornia Law Revision Commisaion
111 Sutter Street

San PFrancisco, California

Dear Tom:

After you left the meeting on Saturdey, the members of the Commission
present continued theilr discussion of the arbitration study. In the course of
the discussion I suggested that a possible course of acticn would be for the
Commission to limit its arbitration study to a study and report on the Uniform
Arbitration Act. The principal reasons for this would be (1) that we sre far
from heving a comprehensive research study on all of the questions which
would be necessarily involved in an independent overhauling of the California
Arbitration Statute, and in a considerable guendary &s to how such a study can
be obtained in light of the delicate problems arising out of ocur involvement
with our present research consultant, and (2} it is not, so far as I can see,
particularly likely that any end product we might come up with as a result of
an independent study would differ materially from the Uniform Act on basie
issues.

If the Commission were to set iteelf this more limited obJlective it
could begin an intensive study of the Uniform Act drawing on the material

which Sam Kagel hes prepared. To essist the Commission, the staff could prepare

a8 series of memorandum on the verious sections of the Act drawing on the

Kagel material and perhaps, to some extent, on other sources. At the end of
such a study the Commission would probably have a pumber of suggestions to meke
for modification of the Uniform Act and, from our conversation with Martin
Dinkelspiel, T am inclined to think that he would be inclined to accept many
of them. Thus, we would bhave studied the sublect and made a contribution and,
at the same time, presumably have earned considerable good will on the part of
the commissioners on Uniform State Laws.

This suggestion met with a favorable response on the part of those
present. It wes agreed that the Commission should give seriocus consideration
to pursuing this course and that such consideration should teke the form of
making the Uniform Act a major item on the January agenda and going over at
least several sections of it intensively t¢ see whether the Commission's views
on the sublects involved differ in eubstantial part or only in detail, from
those of the draftsmen of the Act. It was further sgreed that i1f this were
to be done we ghould not communicate with Bam Kegel at this time but shouwld
defer apy action along that line until after the January meeting.

I was instructed to communicate these thoughts to you. I think it is
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fair to state that this proposed course of action was received with some
enthusiasm because of the doubts of all then present that a really first-rate
research study of the problems involved in s general overhsuling of the
California Arbitration Statute is likely to be obteined by the course or courses
of action which we considered while you were present. It seemes to me that the

answer to this question is critical to a determinstion of how we should
proceed.

Very truly yours,

John R. McDonough, Jr.
Executive Secretary

JERM: imh
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(A1l sections in Code of Civil Frocedure )

KAGEL DRAFT WITH SUGGESTED REVISIONS

1280(a) An agreement to settle by arbitration any existing con-
troversy or any controversy thereafter arising between the parties shaii
be is valid, enforceable and irrevocsble, save upon such grounds as
exist at law or in equity for the revocation of any contract.

(b) "Agreement" as used in this title includes an oral and
written agresments to arbitrate snd includes & collective bargaining
agreementi.

(¢) "Controversy" ms used in this title means any claim by one of

the parties to the agreement against the other or any question arising

between the parties, whether such questicn is one of law or of fact.
() Unless otherwise therein provided, agreements providing for

valuations, appraisals and other similer proceedings are subject to this

tisle.

(e} Common law arbitration is abolished.

1282.(a) On metien petition of a party maede pursuant to Section i

1250 hereof alleging the existence and btreach of an sgreement
to arbitrate, the court shall crder arbitration if it finds that

such sn agreement exists and has been breached, unless the-adverse-parsy

preves it finds that the right to arbitrate has been waived by the




moving party.
(b) The cnly issues that may be raised on a metien
petition to ccmpel arbitration are whether there exists an

enforceable agreement to arbitrate, whether the agreement has been

btreached and whether the meving petitioner party has walved arbitra-
tion.

{¢} When a civil action involves an issue in-sn-agreement
providing-for-arbitratien alleged to be referrable to arbitration, a
party may, within the time provided to answer following the gervice

on him of the eempiainé pleading in which the issue ie raised, move

that the court stay such action insofar as such issue is involved.

The court shall grant a stay if an order compelling arbitration er
a-mobien-therefer hat been made prior to the motion for a stey. If a

petition for an order compelling arbitration is pending, the court

gshall not act upon the motion to etay until the petition has been

acted upon.

1283(a) An arbitrator selected jointly by the parties, or by
the court when the parties jointly are unable to do so, i3 a
neutral-srbitrator. An arbitrator selected by a party, or the
court, to represent a party on e board of arbitrators is a party-
arbitrator. "Arbitrator," as used in this title, skall-mean
torbitratopsl-if-shore-is-mere-thah-cne-arbitrabor-and-shali refers

both to neutral-arbitrators and party-arbitrators.

-
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(b} If, in %he an agreement to arbitrate, provision be

made for a method of naming or appointing an arbitrator, such method
shall be followed. If no method be provided therein, or if a method
be provided and for any reason there is no arbitrator willing and
able to attend-er-£ulfill-his-dutiesy-then act, upon metierm the

petition filed pursuant to Section 1290 by either party to the

eerbreversy agreement, the cowrt shall appoint an arbitrator vho
shall act under the said egreement with the same foree and effect
as if he had been specifically nemed therein. Unless otherwise
provided in the agreement, the arbitration shall be by a single
arbitrator.

{c) When & court has been requested %o appointing a

neutral-arbitrator the court shall nominate § five or more persons

from lists of qualified arbitrsters persons supplied by any of the
parties, er by recognized governmental agencies, or by private

impartial associations concerned with arbitration. The parties

ghall within 5 five days of receipt of such list from the court jointly

select & single person by‘agreememt or lot from such list, who shall
thus be degignated as the court-gppointed arbitrator. If the

parties or-a-party faille $e-met to select an arbitrator within the
second § f}gg day perlod, the court shall appoint the arbitrator from

seenRg-the-peminees its list,

128L. Unless-otherwise-previded-in-the-agreementsy When there

is more than one arbitrator, the powers of the arbitrators may be




exercised by s majority of them, unless otherwise provided in the

agreement, 1f reasonable notice of 811 proceedings required-He-earry

owb -bheir-duties has been glven to all arbitretors.

1285.(a)} Unless otherwise provided by in the agreement:
{1) The neuwtral-arbitrator shsll appoint a time and
place for the hearing and weiess-ethervwise-mubually-agreed-by-the

pariies-he-sheil cause rebifisation-to-she-parties notice thereof

to be served on the parties personally or by registered mail not

less than ten 10 days before the hearing. Appearance at the hearing
walves such notice. The arbitrator may adjourn the hearing from
time to time as neceseary, end, on request of a party and for

good cause shown or upon his own motion may postpone the hearing

to & time ﬁot later than the date fixed by the agreement for making
the award or, with the consent of the parties, to a later date.

{2) The parties are entitled to be heard, to present
evidence and to cross-examine witnesses appearing at the hearing.
Rules of evidence and rules of Jjudiclal procedure need nct be observed
80 long a8 the hearing is falrly conducted.

(3) The A neutral-arbitrators shall mey not cbtain
information, advice, or other data, from outside the presence of the
perties without diselosing ewek his intention to do so to all parties
to the erbitration and obtaining thelr consent thereto, except that an
arbitrator mey teke judicial notice of suek-pubisetn-aB-ape-permitied-by

aaw mettere of which a couwrt mey take such notice,

k.
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[Does this
£it
under
"unless"
clause]

(%) A party has the right to be represented by an
attorney at any proceeding under this title, and a waiver thereof
ig ineffective.

(5) If an order directing arbitration has been made
pursuant to Section 1282(a), the arbitrator msy hear and determine
the controversy upon the evidence produced noiwithstanding the
failure of = party duly notified to appear.

{6) Each party shall pay one-half of the arbitrator's
total expenses and fees, together with other expenses deemed necessary
by the neutral-arbitretor, not including counsel and witness fees,
incurred in the conduct of the arbitration. Costs of the-applieabien
petition and-the-preecedings-subsequent-thereto-taken to confirm,

vacate, modify or correct an eward, and the proceedings pursuant

thereto, shall be awarded by the court pursuant to Section 1032

of the-tede-of-givil-Proeedure this code,

{)

(1) A neutral-srbitrator sksll-have-the-pever-te
may administer oaths. |
(2) The neutral-arbitrator shall issue subpoenas and ’
subpoenas duces tecum at the request of any party, or upon his own

determination motion, in accordance with the provisions of Sectioa

1985 of the-@ede-of -Givil-Preeedure this code.

(3) All witnesses sppearing pursuant to subpoena shall
receive fees, mileage, and expenses in the same amount and under the
same cilrcumstances as prescribed by law for witnesses in civil

actions in a Superior Court. Fees, mileage and expenses shall be

-5-
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paid by the party at vwhose request the witness is subpoenaed,
{4) On application of a party and-fer-use-as-cvidenee
but-nst-for-disesvery, a neutral-arbitrator may issue subpoenas

for attendance at a deposition of a witness who cannot be subpoensed

to, or is unable to attend the hearing, for use ag evidence but not

for discovery. %e-be-takern The deposition may be taken in the manner

and upon the terms designated by the neutral-arbitrstor.. ef-a-withess
whe-eannet-be-subpeensed-toy-o¥-is-unable-to-attend-the-hearing. The
provisions of this Code relating to depositions are, insofar as
consistent herewith, applicable to this subsecticn,
(5) [No change in this subsection]
1286, (a) The awaerd shall be in writing and signed by the
arbitrators concurring therein. It shall inelude-a-determinatior-ef-all

the-issues-gubmitted-to-gtate vhat issues were decided by the

arbitrator. The arbitrator shall deliver a copy to each party per-
sonally or by registered mail, or as provided in the agreement.

(b) [No change here except to add "reasonable" after "such"
in the first sentencel

(c) On application of a party mede within $em 10 days after
delivery of the awsrd to the applicant, the arbitrator mey modify or
correct the award upon the grounds set forth in paragrappe (1) and (3)
of subsection (a) of Section 1289. Written notice of the application

shall be given to the-eppesing-party all other parties, stating that he

they must serve kis their cbjlections thereto, if any, within ter 10
days from the service of such notice. Nc such modification or correction

may be made more then twerty-five 25 days after delivery of the award

-6




)

to the applicant,

1287. At any time within three-merthe 90 days after the award

is made delivered to s party he any-parby-te-she-arbiiratien mey

make-a-meticn-te petition the court for an order confirming e
veeating the award. The court shall grant such an erder-eenfirming
er-vasating-the-avard petition wnless within-the-$ime-limites-hepain-
aﬁter-imyesed;-graunés-are-uygeé-Qer~medi£3ing-er-aarreating-the

awsrd a timely petition to vacate, medify or correct the award has

been filed or is thereafier filed before the award is confirmed. In

suek-enses if such petition has been filed, the court shall proceed

as provided in the next two sections.

1288. (a) In-sither-ef-the~£9119wiag-eases-the~must-make-aa~arder
vaeaﬁing-the-awaré,-upan—ths-mstian-ef—any—party-te-tha~arbitratienv
Upon petition of a party the court shell vagete the award if it finds:

Upon petition of & party the court shall vacate the avard if it finds:

(1) Where That the award was procured by corruption,

fraud or undue means;

(2) Where-thore That the arbitrator was corruptien-

in-the-arbitratez.

(3) Where That the arbitrator vas guilty of misconduct
in refusing to postpone the hearing, upon sufficient cause shovn, or
in refusing to hear evidence pertinent and material to the controversy;

or in engaging in other similasr misconduct contrary to the provisions

of Section 1285, which would substantially prejudice the rights of g.

-T-




()

the petiticning parties;

(%) Whkere That the arbitrator exceeded his pcwers, or
so imperfectly executed them that = mviual, final and definite award,
upon the subject matter submitted, was not made.

(v) A medien petition filed under this section must be

filed within pinety days after the award is delivered to thg_geti-

tioner, provided that if the petition alleges predieated.upen

corruption, fraud, or undue meens, shali-be-made it may be filed

within 3-memths SO days after such grounds are known or should have
been known.
{c)} Where an award is vacated:

{1} The court may, in its diseretion, direct a
rehearing before & new arbitrator. if-the-vaeatien-was-oh-grouwnds
peb-forth-in-peragraphn-{fa)y-{h)-or-fedp-or-in-the-diseretion-af
tha-eeurt-ard

(2) With the consent of the parties the court may,

in its discretion, direct a rehearing before the arbitrator who made

the award in a case vhere

€8)

the ground set forth in paragraph (4) of subsection (a) of this

Section was the ground for vaecation. A new arbitrstor shall be
appointed as provided in Seetion 1283. Thke time within which the
agreement requires the award to be made is applicable to the re-
hearing end comences from the date of the order.

(@) If the motion to vacate the award is denied and no

motion to modify or correct the award is pending, the court shall

-8




confirm the award.

1289, (2} Upon mebien petition of any party to the arbitration,
made within 30 days after delivery of a copy of the award to the
meving-party petitioner, the court shall modify or correct the award:

{1} Where there was an evident miscalculation of
figures, or an evident mistake in the description of any person, thing
or property, referred to in the award;

(2} Where the arbitrator has awarded upon a matter
not submitted to him, and the awsrd may be corrected without
affecting the merits of the decision upon the matiters submitted;

{3) Where the awsrd is imperfect in a matter of form,
not affecting the merits of the controversy.

(t) If the mesiem petition is granted, the court shall
modify and correct the award, so as to effect its intent and shall
confirm the award as so modified and corrected. gtherwise IT the

motion is denied, the cowrt shall confirm the award as msde.

1290. {a) "Court™ as used in this title shall meax the
following supericr court: in-bhe-ecunty-{ineluding-s-eity-and
ecunty}-wherein-venue-iies-as-fellovss

(1) A-metien petition for an order that the parties

proceed to arbitration, as-previded-in- made pursuant to Section 1282
(n), or a metiem petition for the eppointment of an arbitrator,

as-provided-in made pursuant to Section 1283, shali-be-made-te-the-

esurt may be filed in the county ef-this-sbate wherein sither any

party resides or has a place of business or where the agreement

=0
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is to be performed, or, if meither no party has a residence or

place of business in this State aad the place of performance is

not specified in the asgreement, 4e-the-eeurt-eof in any county in

this State.
{2) A motion for a stay of an action, as-previded

iz made pursuant to Section 1282(c), shall be made to the court

ef-the-eeunty whersin the action is pending;

(3) Any motion or petitlion made after the commencement
of the arbitraticn proceedings shall be made ts-the-eourk-sf in the
county vwherein the arbitration is being, or bas been, held.

(t) Written notice of the hearing of any motion or , %

petition authorized by this title te-the-esurt sh 11l be served upon

the adverse-pa¥ty.or other parties to the arblitration agreement

e¥-his their attorneys £ive 10 days prior to the date set for the

hearing.

{¢) The party meving petitioning for an order confirming,
vacating, modifying or correcting an award shall attach to such

mebtien petition espiez a copy of each of the following: the agree-

ment to arbitrate, the name of the arbitrator, each v itten extension
of the time, if any, within which %o make the awerd, and the award.

(d) Any metien-made-to-the-eours petition filed under the

suthority of this title shall be heerd in a summary way in the
manner provided by law for the making and hearing of motions,

except as otherwise herein expressly provided.

~10=
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Proposed Section of Minutes for Hovenmber,
1958 Meeting of California lew Revision
Conmission

Study No. 32 - Arbitration: The Comuission discussed Mr. Kagel's

study generally with a view to maing suggestions to be comrmunicated to
him concerning ways in which the study might be improved. In the course
of the discussion the following conclusions were reached:

1. Mr. Kagel's current study {with its Appendix consisting of his
original comparative study of the California Arbitration Statute and the
Uniform Arbitration Act) appeers to raise the principal issues with which
the Commission must be coneerned in considering recommendations for changes
in the present law, Uoreover the issues appear, on the vhole, to be help-
fully enalyzed from & substantive point of view,

2. fThe study is, however, somewhat deficient in terms of presenta-
tion =nd snelysis of primery end gecondary authorlty {cases, statutes,
tex't.s , law review articles, ete.) on the issues presented and discussed.
The Commission believes that it would be petter able to consider and decide
meny of the questlons involved if 1t were better informed as to the law of
other states and of the views of writers in the field.

3. The Commission believes that the current study would be improved
1f its format were considersbly changed. The stuldy takes the form of a
series of legiglative proposals, each followed by what amounts to a geries
of explanatory notes, The proposals themselves are somevhat difficult to
read owing to the fact that they are in the form of proposed amendments to

existing code sectlons. At the same time, when a proposal 1is under
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discussion 1t is necessery to turn back from the text to the proposal 1n
order to follow the discussion. Moreover, this format tends to limlt the
extent and gquality of the substantive analysis which cen be brought +o0 beax,
even on the more difficult policy considerations presented, becasuse it is in
the form, substantislly, of draeftsmen’s notes. The Commissicn believes that
s more satisfactory study would be produced 1f it tock the form of dis-
cussion of questions or problems under a series of mejor headings, the
discussion of each subject following more or less this form: statement of
question, enalysis of existing law {California and other), statement of
pros and cons on policy issues involved, statement of conclusion reached,
and propossl of statutory language to implement conclusion.

4. Without wishing to impose any specific requirement in terms of
format, the Commisslon suggests that consideration be given to reorganizing

the study somewhat along the following line:

T. Introduction {To provide background and to set stage and
context for study.).

A. What srbitration is. What the policy of State toward
arbitretion should be (herein arguments for, erguments
against, conclusion}.

R. What State should do if decides to encourage and support
arbitration; make agreements valid; make specifically
enforceable by expeditious procedure; give arbitrator
adequate powers (subpoena, power enter default judgment
etc.); provide for expeditious enforcement of award;

providé for very parrcw judicial review of proceeding and

2
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I1XI. What

award.

History of arbitration

Herein of { In England and U.S. generally.

principal } In California:

differences ( Pre-1927

between Common ) 1927 Act {General statement of history
law and Statu- | 1927 - date (of decisions interpreting Act)
tory arbitra- )

tion

whet 1s now needed - l.e., study of whether changes in present law
are necessary or desirable, in light of 1927 Act and decisions
thereunder, legislation and decisions of other states, promulgation
of Uniform Act and proposal for its enactment in California.

Agreements for Settlement of Dispute by Reference to Third Person

Should Be Coversd by Californie Legislation on Arbltration.

A.

B.

Overall conclusion: all such sgreements should be valid and
gpecificelly enforceable.
Discussion of possibility of exeluding:

1) Oral agreemeuts

2) Agreements between employers and employees and their

representatives

3} Valuations, appraisals and other similer proceedings

Should agreements not within statute be mafle invalid - neither

agreement nor third person's decision enforceable?

IIt. By What Procedures and Devices Should Valid Agreements To Arbitrete Be

Made Binding on Partles - i.e., Specifically Enforceable.

A. Sumery procedure to compel arbltration (herein of whether

petitioner has to show breach, of waiver, of what defenses court

should be sble to consider (including defense of no agreement to

-3~



arhitrate this question), of whether should have right to jury

()

trial.
B. Stay of civil =zetions pending arbitration.
C. Procedure for naming arbitrator if parties fail to do so.
IV, Conduct of Arbitration Proceedinge.

A, Rights of parties (herein of notice, right to be heard and cross-

examine witnesses, etc.).

B. DPowers of erbitrators (herein of distinction between "neutral
and "party" arbitratcars, of whether less
than all can act, of power to proceed in
absence of party, of power to edminisier
caths and issue subpoenas [and enforcement
of samel, of power to obtain information

iii except in hearing),
C¢. Payment of expenses of proceeding.
V. Making and Enforcement of Arbitraticn Award,

A. Making of award (herein of time limitation on arbitrator, form

of award, delivery to parties)

B. Modification of award by arbitrator.

C. Procedure for enforcement of award {herein of grounds for modifi-

cation or denisl of enforcement).

D. Procedure for setting amide award (herein of limited extent to

which court should be empowered
to review avard and of disposi-
tion of matter if award is set

aside ) .

)

-lL-n
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Modification of award by court.

vI. wMiscellaneous

A.

B.

C.

D.

()

Jurisdiction and vepue of proceedings authorized.
Procedure {notice, papers, etc.} in proceedings authorized.
Enforcement of judgment on award.

Appeals



